10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 2:07-cv-01121-JCC  Document 45  Filed 03/27/2008 Page 1 of 29

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

MASTER CAUSE NO. 07-cv-1121-JCC

IN RE MICROSOFT XBOX 360 AMENDED CONSOLIDATED
SCRATCHED DISC LITIGATION COMPLAINT - CLASS ACTION
JURY DEMANDED
INTRODUCTION

Plaintiffs, Justin Hanson, Robert Ling I11, Christine Moskowitz, Luis Torres, David
Wopd and Jose Caraballo ("Plaintiffs"), on their own behalf and as representatives of a putative
claés of similarly situated parties, complain and allege on information and belief as follows:
1.1 This action arises from the marketing, manufacture, and distribution of the
Microsoft Xbox 360 video game console ("Xbox 360” or “console™).
1.2 The Xbox 360 was introduced in 2005 as the second generation video game
console from Microsoft Corporation. The Xbox 360 was marketed as the state of the art video

game console designed to play hundreds of video game titles sold by both Microsoft and licensed

AMENDED CONSOLIDATED COMPLAINT — CLASS ACTION
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third party manufacturers.

1.3 The games arc generally purchased separately from the Xbox 360, and are
contained on CD-Rom or DVD-Rom format discs. These discs are required to be inserted info
the Xbox 360 to play the games.

1.4 During normal and intended use, the Xbox 360 frequently scratches discs
rendering them unusable by the consumer. Within the first month of the November 2005 release
of the Xbox 360, Microsoft began to receive consumer complaints of spontaneous disc scratches,

1.5 Microsoft employs a policy of denial when consumers complain of scratched
discs. However, notwithstanding its policy, after widespread complaints from consumers,
Microsoft developed a scratched disc replacement program (“Disc Replacement Program™). The
Disc Replacement Program is woefully deficient because it does not make consumers whole.
For instance, the Disc Replacement Program is entirely discretionary and excludes any disc
manufactured by licensed third parties, which accounts for the vast majority (presently over 200
titles) of all discs purchased by consumers. The Disc Replacement Program is limited to the
one-time replacement of only ten (10) specific Microsoft titles, subject to availability, upon an
additional payment of $20.00 per disc from the consumer. By limiting the Disc Replacement
Program in this manner and charging a fee for replacement of'its own titles, Microsoft actually
profits from the design defect.

1.6 As of the date of this complaint, Microsoft has not released any form of repair or
replacement procedure for the Xbox 360s, which are the source and cause of the scratched discs.

JURISDICTION AND VENUE

2.1 This Court has diversity subject matter jurisdiction over this class action pursuant

to 28 U.S.C. § 1332(d) in that this is a civil action filed under Rule 23 of the Federal Rules of

AMENDED CONSOLIDATED COMPLAINT — CLASS ACTION
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Civil Procedure and members of the class of Plaintiffs are citizens of a State different from the
Defendant, and the aggregated amount in controversy exceeds $5,000,000, exclusive of interest

and costs. See 28 U.S.C. § 1332(d)(2), (6) (2006). This court has supplemental jurisdiction over

|| the state law claims pursuant to 28 U.S.C. § 1367.

2.2 Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391(a) and (c) in
that Microsoft resides in this district and a substantial part of the events or omissions giving rise

to the claim occurted in this district.

PARTIES
A. Plaintiffs
31 Plaintiff Justin Hanson is a resident of the State of Washington, County of Pierce,
who purchased an Xbox 360.
32 Plaintiff Robert Ling III is a resident of the State of California, County of Orange,
who purchased an Xbox 360.
3.3 Plaintiff Christine Moskowitz is a resident of the State of California, County of
San Diego, who purchased an Xbox 360.
34 Plaintiff Luis Torres is a resident of the State of California, County of San
Bernardino, who purchased an Xbox 360.
3.5 Plaintiff David Wood is a resident of the State of California, County of San
Diego, who purchased an Xbox 360.
3.6 Plaintiff Jose Caraballo is a resident of the State of Pennsylvania, County of
Philidelphia who owned an Xbox 360.
B. Defendant
3.7 Defendant, Microsoft Corporation ("Defendant” or “Microsoft"), is incorporated
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in the State of Washington. Microsoft maintains its corporate headquarters and principal
executive offices in the city of Redmond, King County, Washington.

CLASS ACTION ALLEGATIONS

4.1 Plaintiffs bring this suit as a class action pursuant to Rules 23(a), (b)(1), (b)(2)
and (b)(3) of the Federal Rules of Civil Procedure, on behalf of themselves and the following
Plaintiffs Class (the "Combined Class"), comprised of:

All persons residing in the United States who, within the four years
preceding the filing of this complaint: (a) purchased or were given
an Xbox 360 console; and (b) had discs scratched by the Xbox 360
console.

42 Plaintiffs bring this suit as a class action pursuant to Rules 23(a), (b)(1), (b)(2)
and (b)(3) of the Federal Rules of Civil Procedure, on behalf of themselves and the following
Plaintiffs Class (the "Console Class"), comprised of:

All persons residing in the United States who, within the four years
preceding the filing of this complaint, purchased or were given an
Xbox 360 console.

4.3 Plaintiffs bring this suit as a class action pursuant to Rules 23(a), (b)(1), (b)(2)
and (b)(3) of the Federal Rules of Civil Procedure, on behalf of themselves and the following
Plaintiffs Class (the "Disc Class"), comprised of:

All persons residing in the United States who, within the four years
preceding the filing of this complaint, purchased or were gtven
discs that were subsequently scratched by an Xbox 360 console.

44 Plaintiffs reserve the right to modify these class definitions prior to moving for
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class certification.

4.5 Where applicable, the Classes will be jointly referred to as the "Classes."

4.6 This action has been brought and may be properly maintained as a class action
pursuant to Rule 23 of the Federal Rules of Civil Procedure for the following reasons:

a. The Classes are ascertainable and there is a well-defined community of
interest among the members of the Classes.

b. Membership in the Classes is so numerous as to make it impractical to bring
all members of the Classes before the Court. The identity and exact number
of members of the Classes is unknown but is estimated to be at least in the
hundreds of thousands, if not millions, as Microsoft has sold an estimated 11.6
million Xbox 360s as of June 2007.

c. Plaintiffs' claims are typical of those of other members of the Classes, all of
whom have suffered harm due to Defendant's uniform course of conduct.

d. Plaintiffs are members of the Classes.

e. There are numerous and substantial questions of law and fact common to all
members of the Classes that control this litigation and predominate over any
individual issues pursuant to Rule 23(b}(3). The common issues include, but
are not limited to, the following:

i. Does the Washington Consumer Protection Act Apply?

il. Were Defendant's representations, omissions and concealments
false, unfair and/or deceptive?

iii. Does the Xbox 360 damage discs?

iv. Were Plaintiffs and members of the Classes damaged?

AMENDED CONSOLIDATED COMPLAINT — CLASS ACTION
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4.7

5.1

f. These and other questions of law and fact that are common to the
members of the Classes predominate over any questions affecting only individual
members of the Classes.

g. Plaintiffs will fairly and adequately protect the interest of the Classes in
that Plaintiffs have no interests that are antagonistic to other members of the Classes,
and have retained counsel competent in the prosecution of class actions to represent
themselves and the Classes.

h. Without a Class Action, the Classes will continue to suffer damage,
Defendant's violations of the law or laws will continue without remedy, and
Defendant will continue to enjoy the fruits and proceeds of its unlawful conduct.

i. Given (i) the substantive complexity of this litigation; (ii) the size of
individual Class members' claims; and (iii) the limited resources of the Class
members, few, if any, Class members could afford to seek legal redress individually
for the wrongs Defendant has committed against them.

J- This action will foster an orderly and expeditious administration of Class
claims, economies of time, effort and expense, and uniformity of decision.

k. This action presents no difficulty that would impede the Court's
management of it as a class action, and a class action is the best and/or the only
available means by which members of the Classes can seek legal redress for the harm
caused by Defendant.

The claims in this case are also properly certifiable under applicable law.

FACTUAL ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

This action arises from the marketing, manufacture, and distribution of the Xbox

AMENDED CONSOLIDATED COMPLAINT — CLASS ACTION
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360 console by Microsoft.

52 At all times mentioned herein, Microsoft knew and intended that the Xbox 360
would be purchased by members of the public and used by the purchasers and others without
inspection for defects.

53 The Xbox 360 is Microsoft's second generation video game console, and was the
first of a new advanced generation of video game consoles. The Xbox 360 competes with the
Sony Playstation 3 and the Nintendo Wii. The suggested retail price of the Xbox 360 ranges
from $299.99 to $479.99. Microsoft reported that 11.6 million Xbox 360 consoles had been sold
as of June 2007.

5.4 The Xbox 360 uses hardware and technology similar to a personal computer. All
versions of the Xbox 360 include a built-in DVD-Rom drive which is used to play game discs,
music CDs, and DVD movies. The Xbox 360 is backwards compatible with first generation
Xbox games and other applications.

5.5 Games for the Xbox 360 are purchased separately from Microsoft or numerous
third party game publishers. Although all games for the Xbox 360 are licensed by Microsoft, the
games are published by different companies in addition to Microsoft itself. Plaintiffs are
informed and believe that Microsoft is not the single largest publisher of Xbox 360 games.

5.6 Xbox 360 games retail from $29.99 to $59.99. Plaintiffs are informed and believe
that almost all new titles are initially priced at $59.99 when consumer demand and sales for a

new title is high. Retail prices of Music CDs and DVD movies vary.

5.7 As used herein, "Games" refers to all Xbox 360 and first generation Xbox game
discs.
5.8 As used herein, "CDs" refers to all forms of CDs, including the CD-ROM, CD-],
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Master Cause No. 07-cv-1121-JCC 200 Second Avenue West

Page 7 Seattle, WA 98119-4204
STRITMATTER KESSLER WHELAN WITHEY COLUCCIO Tel: 206-448-1777



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 2:07-cv-01121-JCC  Document 45  Filed 03/27/2008 Page 8 of 29

Video CD, and Compact Disc Digital Audio (CD-DA) formats.

5.9 As used herein, "DVD" refers to all forms of DVDs including the DVD-A, DVD-
R, DVD-RW, DVD+R, and DVD+RW formats.

5.10 As used herein, "Discs" refers to "Games," "CDs," and "DVDs" collectively.

5.11 Games are gencrally purchased separately from the Xbox 360 and are contained
on a CD or DVD. These discs are required to be inserted into the Xbox 360 to play the game.

5.12 Since the introduction of the Xbox 360, Microsoft has received multiple
complaints that the DVD drive in the Xbox 360 scratches Games, CDs and DVDs preventing the
discs from functioning properly and rendering them unusable.

5.13 Plaintiffs are informed and believe that the scratches occur when the disc reading
mechanism of the console comes into physical contact with the surface of the disc while in
operation. Under normal conditions, the disc-reading mechanism of a CD or DVD drive never
touches the surface of a disc.

5.14 In or about April 2007, in response to consumer complaints, Microsoft created the
Disc Replacement Program. The Disc Replacement Program provides for customers who have
experienced scratched discs to get a one time replacement disc per game title.

5.15 The Disc Replacement Program is limited to "games where Microsoft is the
publisher." As of July 2007, Microsoft's Xbox.com website shows only ten (10) games are
covered by the Disc Replacement Program:

-Crackdown™
-Fusion Frenzy 2
-Gears of War®

-Halo® 2

AMENDED CONSOLIDATED COMPLAINT — CLASS ACTION
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-Kameo™: Elements of Power™
-Ninety Nine Nights™

-Perfect Dark Zero™

-Project Gotham Racing® 3

-Viva Pifiata™

-Xbox Live® Arcade Unplugged Vol. 1

5.16 The Disc Replacement Program does not provide for a free replacement of
damaged games. Consumers must return the damaged disc along with twenty dollars ($20.00).

5.17 Plaintiffs are informed and believe that the cost to press and ship a replacement
disc is less than one dollar ($1.00). Thus Microsoft stands to profit nineteen dollars ($19.00) or
more on each disc it replaces under the Disc Replacement Program.

5.18 The Disc Replacement Program provides no relief to Xbox 360 owners who had
games other than the ten listed above damaged by the Xbox 360. The Disc Replacement
Program also fails to compensate consumers for CDs or DVDs damaged by the Xbox 360.

5.19 Justin Hanson purchased his Xbox 360 in June 2007. Hanson also purchased
game discs to be played in the Xbox 360, including “Dance Revolution Universe.”

5.20 While playing “Dance Revolution Universe,” Hanson heard a noise coming from
his console. Thereafter, Hanson reset the console, removed the game disc, and discovered a
concentric scratch on the disc. The scratch rendered the disc unplayable, and prevented the
console from reading the disc.

5.21 Hanson contacted Microsoft for purposes of requesting that Microsoft repair,
replace or reimburse Hanson for the damaged disc, but Microsoft refused, and in fact, blamed

Hanson for the scratched disc.
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Master Cause No. 07-cv-1121-JCC 200 Second Avenue West
Page 9 Sealtle, WA 98119-4204
STRITMATTER KESSLER WHELAN WITHEY COLUCCIO Tel: 206-448-1777



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 2:07-cv-01121-JCC  Document 45  Filed 03/27/2008 Page 10 of 29

5.22 After Microsoft refused to repair or replace Hanson’s scratched disc, and refused
to acknowledge that the console had scratched his disc, Hanson brought the disc to a retailer,
who “buffed out” the disc’s concentric scratch. After the concentric scratch was “buffed out,”
Hanson’s console would recognize the disc initially, but the game still freezes during its
introduction, rendering the balance of the game unplayable.

523 Robert Ling, ITI purchased his Xbox 360 in or about November 2006.
Contemporaneous with that purchase, and on multiple occasions thereafter, Ling purchased
games for his Xbox 360, including "Guitar Hero IT".

5.24 Ling played "Guitar Hero 11" multiple times without incident. On one occasion,
Ling properly inserted the "Guitar Hero II" game disc into the console, but the game disc would
not load. The Xbox 360 displayed an error message saying the disc was unreadable and
unplayable. Upon ejecting the game disc, Ling discovered a concentric scratch that was not
present when he inserted the disc into the Xbox 360.

5.25 Ling contacted Microsoft for replacement of his game disc and repair of his Xbox
360. A Microsoft representative refused to replace the game disc because it was published by a
third party, Red Octane. The Microsoft representative told Ling to monitor the Xbox 360 game
console, but Microsoft refused to replace or repair his Xbox 360.

5.26 Christine Moskowitz purchased an Xbox 360 for her minor son, Hunter
Moskowitz, in or about March 2006. During the summer of 2006, Hunter began noticing
circular scratches on the game discs that Moskowitz had purchased for him, including "Guitar
Hero 11"

5.27 Moskowitz contacted Microsoft's customer service line for a replacement of or

refund for the games, but Microsoft refused to either replace the games or refund the purchase

AMENDED CONSOLIDATED COMPLAINT — CLASS ACTION
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price of the games scratched by the Xbox 360.

5.28 Luis Torres purchased the Xbox 360 console in February, 2006. In or about
March 2006, Torres purchased several games discs. Shortly after he began playing discs in the
Xbox 360, Torres discovered that the console was scratching, and rendering unplayable, his
game discs.

5.29 In response, Torres contacted Microsoft and requested that Microsoft replace the
discs or in the alternative, reimburse him for the purchase price of the discs, but Microsoft
refused.

5.30 David Wood purchased an Xbox 360 in or about December 2006. The Xbox 360
scratched the game "Splinter Cell" by Ubisoft.

531 Wood contacted Microsoft's customer service line to seek a replacement or refund
of the price of the game, but Microsoft refused to replace the game or reimburse Wood for the
purchase price of the game.

5.32 Jose Carabollo’s wife purchased an Xbox 360 console from Toys R Us as a
Christmas Gift for Caraballo and gave it to Caraballo on December 25, 2006. Caraballo had
three game discs: Gears of War, Halo 3 and Call of Duty.

5.33 While using the console as it was intended to be used, the console scratched
Caraballo’s Gears of War game disc rending it unreadable.

534 Thereafter, on or about July 8, 2007, Caraballo contacted Microsoft to advise that
the console had scratched his disc. Caraballo demanded that Microsoft replace the disc, but
Microsoft refused. Microsoft’s employee suggested that Caraballo pay an additional $20 to
receive a replacement disc, but Caraballo refused (o pay for the replacement because the console

had scratched his disc.
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5.35 In addition to the game disc, the console also scratched one of Caraballo’s DVDs.
5.36 Microsoft ultimately replaced Carballo’s console (after advising him there was
nothing wrong with it), but refused to replace the unreadable game disc.

PRE-LITIGATION DEMANDS BY PLAINTIFES

6.1 All Plaintiffs made contact with Microsoft before the commencement of this
action.
6.2 All Plaintiffs requested that Microsoft replace the discs or in the alternative

reimburse them for the cost of damaged Games. Microsoft has refused to replace or repair at
least one game disc per Plaintiff.

6.3 On July 11, 2007, Plaintiffs, through legal counsel, sent Microsofi by certified
United States mail a letter demanding that Microsoft comply with its warranty on the Xbox 360
on behalf of all situated consumers. As of the date of the filing of this complaint, Plaintiffs have

received no response from Microsoft.

CAUSES OF ACTION
A. Violation of the Washington Consumer Protection Act
(RCW 19.86)
7.1 Plaintiffs incorporate by reference all the above allegations as if fully set forth
herein.
7.2 This cause of action is asserted on behalf of Plaintiffs and each of the Classes.
73 The Washington Consumer Protection Act ("CPA"), RCW 19.86 ef seq., provides

consumers with a comprehensive procedure for redressing the violations of applicable law by the

Defendant.

7.4 RCW 19.86.090 provides a private right of action to any person injured in his

AMENDED CONSOLIDATED COMPLAINT — CLASS ACTION
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property by an "unfair or deceptive act or practice."

7.5 Microsoft's marketing and sale of Xbox 360s with knowledge of the preceding
facts, along with Microsoft's failure to disclose to the Classes that the Xbox 360 may cause
damage to the Classes' property, violated the Washington Consumer Protection Act because it:
(1) was an unfair or deceptive act or practice; (2) committed in the course of Microsoft's
business; (3) committed with a public interest impact (on information and belief Microsoft's
actions and inaction affected at least hundreds of thousands of consumers and has the potential to
affect millions of consumers); and (4) has caused injury to Plaintiffs' property and similar
property of the Plaintiff Classes.

7.6 Microsoft advertises the Xbox 360 as an "Unsurpassed Gaming and
Entertainment Experience" and alleges that it is capable of playing hundreds of compatible game
discs. Microsoft fails o disclose, however, that the Xbox 360 will scratch game discs during
normal and intended use rendering them unusable.

7.7 Microsoft’s sales of Xbox 360s with a propensity to damage game discs, its
failure to disclose the defect in the product, and its failure to replace damaged discs or reimburse
consumets for the damage to game discs caused by the product constitute acts that are unfair
and/or deceptive within the meaning of the statute.

7.8 Microsoft has devised and is marketing an unfair and deceptive Disc Replacement
Program in that Microsoft charges the consumer an additional $20.00 for the replacement ofa
game disc that Microsoft knows was damaged as a result of Microsoft’s defective product.
Microsoft has thus devised a scheme whereby Microsoft gains further profit as a result of the
defect in its product which it failed to disclose to the consumer in the first place.

7.9 As a result of Microsoft’s false and deceplive trade practices in violation of the

AMENDED CONSOLIDATED COMPLAINT — CLASS ACTION
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Consumer Protection Act, Plaintiffs and the members of the Classes have been damaged in an
amount which is presently undetermined.

7.10 Pursuant to RCW 19.86.090, Plaintiffs seeck damages on behalf of themselves and
each class member for their actual damages sustained as a result of Microsoft's unfair and
deceptive act in an amount to be determined at trial but not less than $5,000,000 as well as the
costs of this suit and reasonable attorneys” fees.

7.11 Further, pursuant to RCW 19.86.090, Plaintiffs seek treble damages on behalf of
themselves and each class member for their actual damages sustained as a result of Microsoft's
unfair and deceptive acts in an amount to be determined at trial but not less than $15,000,000.

B. Breach of Express Warranty

8.1 Plaintiffs incorporate by reference all the above allegations as if fully set forth
herein.
8.2 This cause of action is asserted on behalf of Plaintiffs and the Classes described in

Paragraphs 4.1 and 4.2.

8.3 Plaintiffs and members of the Classes have entered into contracts with Microsoft
by way of the purchase of the Xbox 360.

8.4 The purchase provided for a warranty on the Xbox 360 by Microsoft to guarantee
against any manufacturing design defects which render the Xbox 360 unplayable.

8.5 Attached hereto is the version of the Xbox 360 warranty as provided on
Microsoft's website as of the date of the filing of this complaint (See Exhibit "B" attached).
Plaintiffs are informed and believe that the warranty has been changed with regards to the length
of time and coverage and/or other changes presently unknown subsequent to the Plaintiffs'

purchases of the Xbox 360.

AMENDED CONSOLIDATED COMPLAINT — CLASS ACTION
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8.6 Specifically, the product warranty provides:

One Year Express Warranty on Console (Three Years for Three
Lights Flashing Red). Subject to the terms and conditions of this Limited
Warranty, Microsoft warrants to you only (the original retail purchaser)
that, during the Warranty Period and under normal use and service, the
Xbox® Console will substantially conform with the printed user
instruction materials packaged with the Console.

8.7 The Product Warranty further provides that, "If you acquired the Xbox Product in
the United States, the laws of the State of Washington, U.S.A, will apply to this Limited
Warranty."

8.8 During the time in which the Xbox 360s were covered under the warranty, the
Plaintiffs and Class members had a right to expect that Microsoft would act fairly and in good
faith with respect to Plaintiffs and the members of the Classes. During such time, Microsoft had

exclusive control over:

a. whether or not to repair or replace Xbox 360s which damaged game
discs; and
b. whether or not to repair or replace game discs damaged by the Xbox
360s.
8.9 While the Product Warranty seeks to limit Microsoft's liability, disclaim any

warranties and limit the Classes' remedies, these limitations and disclaimers are unenforceable
under Washington law because they are procedurally unconscionable in that the limitations and
disclaimers are not specifically negotiated between Microsoft and each member of the Classes.

3.10 Further, the limitations and disclaimers contained in the Product Warranty are
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unenforceable under Washington Law because they are substantially unconscionable in that the
limited remedy provided to the Classes under the Product Warranty fails of its essential purpose
because it deprives the Classes of the substantive value of their bargain due to an undiscoverable
defect.

8.11 As a result of Microsoft's failure to repair the Xbox 360s, and/or repair or replace
game discs damaged by the Xbox 360s, Plaintiffs and members of the Classes have been
damaged in an amount which is to be determined at triai but is in excess of an aggregated amount
of $5,000,000.

8.12 Plaintiffs and the Classes are also entitled to declaratory and injunctive relief
requiring Microsoft to repair or replace all Xbox 360 DVD drives that have damaged or threaten
to damage discs inserted in them.

C. Breach of Implied Warranty

9.1 Plaintiffs incorporate by reference all the above allegations as if fully set forth
herein.
92 This cause of action is asserted on behalf of Plaintiffs and the Classes described in

Paragraphs 4.1 and 4.2.
9.3 The Xbox 360 product warranty provides:
Implied Warranty. You may also have an implied warranty and/or
condition under the laws of some jurisdictions, which is hereby limited to
the duration of the Warranty Period. Some jurisdictions do not allow
limitations on how long an implied warranty or condition lasts, so the
foregoing limitation may not apply to you.

9.4 At the time that Microsoft designed, marketed, sold, and distributed the Xbox 360
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for use by Consumers such as the Plaintiffs, Microsoft knew of the use for which the Xbox 360
was intended, and impHedly warranted the products to be of merchantable quality and safe and
fit for such use.

9.5 Plaintiffs and the Classes reasonably relied upon the skill and judgment of
Microsoft as to whether the Xbox 360 was of merchantable quality and safe and fit for Plaintiffs’
intended use.

9.6 Contrary to such implied warranty, the Xbox 360 was not of merchantable quality
or safe or fit for its intended use, because it was unfit for the ordinary purposes for which it was
used as described above.

9.7 Microsoft's conduct in selling and marketing the Xbox 360 with DVD drives that
damage Games, DVDs and CDs, along with Microsoft's failure to disclose to the Plaintiffs and
the Classes the existence of the defect in the DVD drive and Microsoft's failure to repair or
replace all Xbox 360s with defective DVD drives is a breach of the implied terms of the Product
Warranty as well as Microsoft's obligation of good faith and fair dealing.

0.8 Microsoft's failure to repair or replace the defective Xbox 360s also violates the
implied warranty that the product is merchantable, fit, and safe for its intended purpose.

9.9 As the direct and proximate result of the breach of implied warranties, Plaintiffs
and members of the Classes have suffered, and may continue to suffer, injuries, harm, and
economic losses.

9.10 As a result of Microsoft's failure to repair the Xbox 360s, and/or repair or replace
game discs damaged by the Xbox 360s, Plaintiffs and members of the Classes have been
damaged in an amount which is to be determined at trial but is in excess of an aggregated amount

of $5,000,000.
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